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Passed by Shri. Uma Shanker, Commissioner (Appeals)

T Arising out of Order-in-Original No. F.No. V/1 6-09/Ref/Div-1116-17/216 fifw: 3/21/2017 issued.
by Deputy Commissioner, Central Tax, Ahmedabad-South

g sfiormat @1 = wd gar Name & Address of the Appeliant / Respondent
Adani Power Ltd.
Ahmedabad
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Any person a aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, {0 the appropriate authority in the following way :
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" Revision application to Government of India :

(1) z%aﬁuwmwa&ﬁm,1994aﬁwmﬁﬁmwm$aﬁﬁq@wmaﬁw—w$mmw
© 110001 DI B ST AMRY |

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4% Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(i) in case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a

warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India. ~
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(b)

(d)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. .
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanled by a
copy of TR-8 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.

AT o, DY SeUTET Yo U9 AATHR T <IRMDROr & Ffy Srefier—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

DL Searer Yob ARATH, 1944 BN GRT 3591 /35-8 B Jiete—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad 380 016. in case of
appeals other than as mentioned in para =2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 .of Central Excise(Appeal) Rules, 2001 and shall be

‘accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,

Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, s
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the

Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. [t may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Trlbunal on payfn\t of

10% of the duty demanded where duty or duty and penalty are in dlspute orv penalty, where\

penalty alone is in dispute.”
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ORDER-IN-APPEAL . f

- This appeal has been filed by M/s Adani Power Ltd., “Achalraj”, Qpp-Ma-yor
Bunglow Law Garden Ahmedabad [for short-appeliant] against letter F NO.V/16- N
OQ/Ref/Dlv 1/16-17 dated 21. 03.2017 issued by the Deputy Commissioner of
Central Excise, Division-1, Ahmedabad.

2, Briefly stated the appellant have a thermal power plant at SEZ, Mundra.
They filed a refund claim of Rs. 9 1268/~ before the Deputy Commissioner, Division-
1, Ahmedabad on 15.02.2017 in respect of central excise duty paid on the inputs
procured in SEZ for authorlzed operation. The Deputy Commissioner, vide his letter
dated 21.03.2017 returned the said claim to the appellant as the same does not fall
within the jurisdiction his office.

3. Being aggrieved, the appellant has filed the instant appeal on the grounds
that as per provisions of Rule 47(5) of SEZ Rules, the refund, demand etc with
regard to matters relating to authorized operations under SEZ Act shall be made by
the jurisdictional Customs/Central Excise authorities in accordance with the
provisions contained in Customs/Central Excise Act; that a SEZ is outside the
jurisdiction of the Excise Act and consequently there cannot be any jurisdictional
Central Excise Authority qua an SEZ; that the only logical and reasonable
construction would be would be that the authority where the duty is being paid and
the refund is being sought. The appellant relied on various case laws in support of

their argument.

4, Personal hearing of appeal matter fixed on 12.02.2018, however, the
appellant vide their letter dated 06.02.2018 submitted that in the similar issue in
their own case, the Hon'ble Tribunal Kolkata has allowed their appeal vide order
No.F/O76332-76339/2017 dated 25.07.2017 and requested to decide the instant
appeal on merits. Accordingly, I take the appeal for decision on merit on the basis

available records and submissions.

5. At the outset, I observe that the appellant had filed the refund claim in
question before the Deputy Commissioner, Division-1, Ahmedabad with regard to
central excise duty paid on inputs procured in SEZ, Mundra for authorized
operations . The said claim was returned to the appellant by stating that the Deputy

Commissioner is not the proper authority to decide the claim.

6. As regards jurisdiction for filing a refund claim, I observe that refund of

central excise duty can be given by the Deputy/Assistant Commissioner of Central

Excise having jurisdiction over the factdry of manufacturer. As per Para 1.1,

chapter 9 of CBEC's Manual of Supplementary Instructions, the refund claim can be
filed within one year from the relevant date in the specified form by an assessee or

even a person who has born the duty incidence, to the Deputy/ASS|stant-.'- i

Commissioner of Central Excise having jurisdiction over the factory of manufacture

In the instant case, the appellant contended that they had procured the duty pald
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goods from the manufacturer%who registered as an assessee of central excise within
the jurisdiction of Deputy Commissioner of Central Excise, Division-1, Ahmedabad.
In the circumstances, the appellant has rightly filed the refund claim before the

Deputy Commissioner.

7. Further, the appellant has submitted order No.F/076332-76339/2017 dated
25.07.2017 of Hon’ble Tribunal, Kolkatta in their own case. In the said order, it has
been held that as regards refund, demand and the appeal with reference to various
operations under SEZ Act, 2005, shall be with a jurisdiction of Central Excise
authorities with the relevant provisions of Customs/Central Excise/Finance Act.
However, I observe that the Hon’ble High Court of Gujarat in case of M/s Intas
Pharama Ltd [2016-332-ELT-680] and the Government of India in case of M/s Intas
Pharama Ltd [2014-311-ELT-983] has decided an issue relating rebate under Rule
18 of CER. In the said decisions, it has been held that SEZ unit cannot be treated as

export in terms ofr Section 2(m) of SEZ Act and cannot file rebate claim under Rule

18 of CER.

7. In view of above discussion, I remand the case to the Deputy Commissioner
of Central Excise, Division-1, Ahmedabad to examine refund claim afresh on merit
along with connected documents and pass a fresh order on the claim made by the

appellant.

8. In view of foregoing, I allow the appeal filed by the appellant. The appeal

stands disposed of in above terms. W()
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Superintendent (Appeals)
CGST, Ahmedabad

To

M/s Adani Power Ltd.,

“Achalraj”, Opp-Mayor Bunglow,
Law Garden, Ahmedabad

Copy to:-

1. The Chief Commissioner, CGST Zone, Ahmedabad. /
2. The Commissioner, CGST & Central Excise, SouthThe Addl./Joint/_,f
Commissioner, (Systems), CGST & CE South s ‘
3. /The Dy. / Asstt. Commissioner, CGST & CE Division-I,South - -
/7 Guard file.
5. P.A.







