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$k 3FT via rgr (sr@ta)rmfr
Passed by Shri. Uma Shanker, Commissioner (Appeals)

.,- Arising out of Order-in-Original No. F.No. V/16-09/Ref/Div-I/16-17/216~: 3/21/2017 issued
by Deputy Commissioner, Central Tax, Ahmedabad-South

3791aaf a ra viu Name & Address of the Appellant/ Respondent
Adani Power Ltd.

Ahmedabad

at{ anf gr arfta am?gr arias srra aar ?& al as s amt uf zqenfenf fa aag nTg Fr 3rf@rant at
3r@ta nr garvr rt ygr Paarel

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

alavar ar teur 3maaa
Revision application to Government of India :

(ii) zufe ma al zn a ii sra hf rf aar fa8lus zr 3rn arm za fvft wer ?w
suer #m a ur z mf #i, a f@aft sqwrI ar aver i are cf8" f04l areal a Raft quzmm i ?tm st ,fut #
cITT'Fl§{'ITTI(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(1) ~~'WP~. 1994 cffr 'clRf 37a fa aag mg ml#ii a iqla Ir <ITT '3'tf-'clffi ~ ~~ ~
aiafa '9;Rla'l1lf 3ITT<R 31~~. 1lffif mcfiN, faa +inca,Ga fem, qjf ifGra, far 'llcR. m=R +Wf. .:nf ~
: 11ooo 1 <ITT cffr \Jll.\'r mfITT[ I(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

·o.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable TT)aterial used in the manufacture of the goods which are exported to any country
or :territory outside India.

(<T) ~ 'WP 'cf'iT rat fag fata aa (ura a per ) f.i<mr fcl:>m lT<lT lCj@" ir 1
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(a) and # are fhl r, a v2grRuff ma R znl ma a fufur ii suit zyca ma u sna
~cfi fm;mu \ill" 'lffiCT cfi m-ITT" fat zg z res Raffa & ;,'

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(·) zuf? zycs mrya Rh; fa la cfi arg (ua zu pera) Puf fur man Ga st I

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if4 Garza 46t araa zrca :f@R a fg uit spl fez mar at { ? sit h arr Git gr err vi
Ru # gafa 3nga, an4fl mxr cnit, c:rr Hu w zI arafa« atf@,Ru (i.2) 1998 tTRT 109 mxr
frgaa fag ·Tg "ITT I

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) €ta nraa zye (3r4ta) Rum1a8t, 2001 cfi ~ 9 cfi 3lcJTIB fc!P!Fcfl!c >fCf3f ~ ~-8 if at ufait #, 0
)fa rag f 3mar hf fail al maft {er-3mrzr gi 3r4ta or?r l at-at uRzi # rer
6fr 3maaa fhu urt nf@g I Gr er aural g. nl nsff a sifa arr 35-z feffa t +Tar
cfi "fiWf a mr1 €r--s ra al uf a9t gt#h afegy

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed. under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf@aura raa #rsi iaa van v card qt zu sra a st atr 2oo/ ha qrar #1 Gr;
3il uf ica+av ya carg a vnar if "ITT 1000 /- #l 6ta 471ar #61 Gg I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tar grca, #tu uraa zca vi hara 374la)a nnf@raw a JR 3r8ta-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a4la nrar zrc rf@fr, 1944 cBl" tlRf 35-#r/35-~ cfi J@'T@:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(cp) \1Q\1~ 4Rmct 2 (1) cf> if ~ ~ ctm c#r 3'.flfrc;r , 3rc:frc;rr am v4 zyca, #€tr
3rlye vi iara 3rat4t urznf@raw (free) t uf2a 2fr f)fat ,1Iara 3i sit-2o, q
##ea gRua qnvg, aft =7a, 3I7<Iqlz-380016

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in parat2(i) (a) above.
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(3)

(4)

(5)

(6)

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6. of Central Excise,(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

ufa gr 3mgr i a{ e or?gii at mar st?'at r@a pr sitar a fg #t mr gar sqja
ir fan urn alR ga ea # za g ft fcn @W tfcfi arf a aa a fg zrenferfa ar9rt
znznTf@rau at gn 3r@la z tunl at va 3mar fhzu urar &
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, ;s
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each .

nrrrzu zyca 3f@/fr 4970 zrn viz1fer #t~-1 a siafa fetfRa fag 3ITd m7a zu
Te 3rar qenfenf fufa ,Tf@rat a am? r?)a #l ga 4R 'Cf< xii.6.50 tR-f cl)T .-llllllc1ll ~
Rease an ~ha aifeg+

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

g 3it if@rmi at fiauaa fa#i c#l' 3ITT '4T Irr 3naff f@hut uIat ? it #tar gyc,
at1 Gqra yea vi aa a4)Ra -nznf@raw (nrufRqf@) Rm, 1982 B Ri%TI t I

Attention in invited to the rules covering these and other related matter contended in the
_Customs, ~xcise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

ta zc, a€a qraa gyc vi hara 3flt4 nznf@raUT (ftrm), cfi m 3Nlc1T a ma
a4czr ziar (Demand) Qi is (Penaltv) cl)T 10% CJcl" sran aer 3#f@art k tarrifs, 3rf@raaar ra am 10J o

~~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Ac,t,
1994)

htzr3nz era3it +tar asa3inti, enf@ ztar "asacr #r diTJT"(Duty Demanded) -
(i) (Section)m-nD'cfi"~~~ufil";
(ii) ~~~ stfsc_- cfi'r ufil";
(iii) crdz3fez fezri# fzr 6 haaer uf@.

e> zrzrsamr'iRa3r4l' ~~tier -;;imarcari, 3r#tr' IRr a hfraracr fznr arznT t.
C', ('\ .:> "

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

~= :,nmr cfi 11fa' 3r4hr gf@rawr amgr ssi eras 3rrar res m ciUs Ric11Rc1 ~ cIT mar fcl;v of'(!" ~~ er<w 3 3 3

10% 3fmITciir 3it srzi ±aa a:us fcla&a ~ ciil" a:us c);- 10% 3fmITcii 'CR' cfi'I" ~~ ~I
3 0

ta .+-a

ln view of above, an appeal against this order shall lie befo~e th_e Tribu1;,~l~p-~~~~~~~~f
10% of the duty demanded where duty or duty and penalty are in dispute, ,orpenalty,where,
penalty alone Is In dispute." 1 ·:,- . / • ,, · )\ ·i ·
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ORDER-IN-APPEAL
F No.V2(SEZ)22/Ahd-1/2017-18

%
This appeal has been filed by M/s Adani Power Ltd., "Achalraj", Opp-Mayor

Bunglow, Law Garden, Ahmedabad [for short-appellant] against letter F NO.V/16- -.-
09/Ref/Div-1/16-17 dated 21.03.2017 issued by the Deputy Commissioner of
Central Excise, Division-1, Ahmedabad.

2. Briefly stated, the appellant have a thermal power plant at SEZ, Mundra.
They filed a refund claim of Rs.9,568/- before the Deputy Commissioner, Division-
1, Ahmedabad on 15.02.2017 in respect of central excise duty paid on the inputs
procured in SEZ for authorized operation. The Deputy Commissioner, vide his letter
dated 21.03.2017 returned the said claim to the appellant as the same does not fall
within the jurisdiction his office.

3. Being aggrieved, the appellant has filed the instant appeal on the grounds
that as per provisions of Rule 47(5) of SEZ Rules, the refund,· demand etc with
regard to matters relating to authorized operations under SEZ Act shall be made by

the jurisdictional Customs/Central Excise authorities in accordance with the
provisions contained in Customs/Central Excise Act; that a SEZ is outside the 0
jurisdiction of the Excise Act and consequently there cannot be any jurisdictional
Central Excise Authority qua an SEZ; that the only logical and reasonable
construction would be would be that the authority where the duty is being paid and
the refund is being sought. The appellant relied on various case laws in support of
their argument.

4. Personal hearing of appeal matter fixed on 12.02.2018, however, the
appellant vide their letter dated 06.02.2018 submitted that in the similar issue in
their own case, the Hon'ble Tribunal Kolkata has allowed their appeal vide order
No.F/076332-76339/2017 dated 25.07.2017 and requested to decide the instant
appeal on merits. Accordingly, I take the appeal for decision on merit on the basis
available records and submissions. 0
5. At the outset, I observe that the appellant had filed the refund claim in
question before the Deputy Commissioner, Division-1, Ahmedabad with regard to
central excise duty paid on inputs procured in SEZ, Mundra for authorized
operations . The said claim was returned to the appellant by stating that the Deputy
Commissioner is not the proper authority to decide the claim.

6. As regards jurisdiction for filing a refund claim, I observe that refund of
central excise duty can be given by the Deputy/Assistant Commissioner of Central
Excise having jurisdiction over the factory of manufacturer. As per Para 1.1,
chapter 9 of CBEC's Manual of Supplementary Instructions, the refund claim can be
filed within one year from the relevant date in the specified form by an assessee or

even a person who has born the duty incidence, to the Deputy/Assistant' o
Commissioner of Central Excise having jurisdiction over the factory of manufa,UV·qq- '
In the instant case, the appellant contended that they had procured the duty paid bl} ;;%

..•
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goods from the manufacturer who registered as an assessee of central excise within
t2, ·.•

the jurisdiction of Deputy Commissioner of Central Excise, Division-1, Ahmedabad.

In the circumstances, the appellant has rightly filed the refund claim before the

Deputy Commissioner.

7. Further, the appellant has submitted order No.F/076332-76339/2017 dated

25.07.2017 of Hon'ble Tribunal, Kolkatta in their own case. In the said order, it has

been held that as regards refund, demand and the appeal with reference to various

operations under SEZ Act, 2005, shall be with a jurisdiction of Central Excise

authorities with the relevant provisions of Customs/Central Excise/Finance Act.

However, I observe that the Hon'ble High Court of Gujarat in case of M/s Intas

Pharama Ltd [2016-332-ELT-680] and the Government of India in case of M/s Intas

Pharama Ltd [2014-311-ELT-983] has decided an issue relating rebate under Rule

18 of CER. In the said decisions, it has been held that SEZ unit cannot be treated as

export in terms ofr Section 2(m) of SEZ Act and cannot file rebate claim under Rule

1s of CER.

7. In view of above discussion, I remand the case to the Deputy Commissioner

of Central Excise, Division-1, Ahmedabad to examine refund claim afresh on merit

along with connected documents and pass a fresh order on the claim made by the

appellant.

8. In view of foregoing, I allow the appeal filed by the appellant. The appeal

0'

'

stands disposed of in above terms.

Attested

acaalvtl
superintendent (Appeals)
CGST, Ahmedabad

R.P.A.D

To
M/s Adani Power Ltd.,
"Achalraj", Opp-Mayor Bunglow,
Law Garden, Ahmedabad

Copy to:

1. The Chief Commissioner, CGST Zone, Ahmedabad.
2. The Commissioner, CGST & Central Excise, SouthThe Addl./Joint

Commissioner, (Systems), CGST & CE South
3. The Dy. / Asstt. Commissioner, CGST & CE Division-I,South
, Guard file.
5. P.A.

row?
(Garsia)

erg#a (er4lea)
/02/2018
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